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Re: MM Docket No. 96-16,
Streamlining Broadcast EEO Rule and
Policies, Vacating the EEO
Forfeiture Policy Statement and
Amending Section 1.80 of the
Commission's Rules To Include EEO
Forfeiture Guidelines

Dear Mr. Caton:

This is in response to the Order and Notice of Proposed Rule
Making (NPRM) in the above-captioned matter, which was forwarded
to us for comment by Roy J. Stewart, Chief of the Federal
Communications Commission's (FCC) Mass Media Bureau.

The Equal Employment Opportunity Commission (EEOC) enforces Title
VII of the Civil Rights Act of 1964 (Title VII) which prohibits
employment discrimination on the basis of race, color, religion,
sex, or national origin by employers with fifteen or more
employees. l The FCC's broadcast EEO rule also calls for equal
employment opportunity on the bases of race, color, religion,
national origin, and sex, with the related goal of increasing
programming that reflects the interests and concerns of
minorities and women. 2 The NPRM proposes to limit
administrative burdens associated with the broadcast EEO rule for
licensees and permittees of small stations and other distinctly
situated broadcasters without undermining the effectiveness of
the program. We have reviewed the proposal in light of our
enforcement authority under Title VII and have several comments
for your consideration. 3

42 U.S.C. 2000e et seg.

2 NPRM at "3-6. See also 47 C.F.R. § 73.2080(a)
(statement of general EEO policy) .

3 Of course, since Title VII only covers employers with
fifteen or more employees, EEOC does not have jurisdiction over
stations that employ fourteen or fewer employees. In regard to
reporting requirements, Title VII requires employers with 100 or
more employees to annually file an "Employer Information Report
EEO-1." 29 C.F.R. § 1602.7.



The FCC proposes to relieve certain broadcasters from specific
EEO recordkeeping and reporting obligations but states that such
stations will continue to be subject to the substantive
requirements of the EEO rule. 4 The FCC solicits comment on
which category or categories of broadcasters should be given such
administrative relief, suggesting that qualifying factors could
be small staff size (~, ten or fewer full-time employees),
market size, or the size of the local minority labor force. s

While we appreciate the rationale for reducing the burden on
smaller stations, as they may have limited resources for
administrative tasks and fewer hiring opportunities, it is not
clear to us why market size and small local minority labor force
would be suitable qualifying factors for exemption from
recordkeeping or reporting requirements. While these factors
certainly could impact upon the success of an employer's
recruiting efforts and would be relevant in an action challenging
EEO compliance, that is a different issue than recordkeeping or
reporting. Moreover, diminishing or eliminating recordkeeping
obligations may make legal actions relating to compliance with
the broadcast EEO rule more difficult to bring and compromise a
station's ability to defend itself in the event of such a legal
challenge. 6 Additionally, considering that these stations have
continuing obligations to comply with the substantive
requirements of the broadcast EEO rule, it may be advisable to
determine whether significant effort will actually be saved by
abrogating recordkeeping and filing requirements. 7

The FCC further proposes modifying recruitment-related record
keeping obligations to allow qualifying licensees to use one or
both of two possible recruitment options. 8 Option 1 would be to
continue to contact recruitment sources likely to refer qualified
minority and female applicants for every vacancy. Option 2 would
be to commit to management-level, in-person participation in a
minimum number of recruiting events each year, such as job fairs
or on-campus interviewing at local schools geared specifically to
identifying qualified minority and female job applicants for
current or subsequent vacancies. In addition, the FCC proposes
to encourage broadcasters' participation in joint recruitment
efforts such as minority training, internship, and emploYment
programs by giving them credit for participation in such

4 NPRM at ~ 19, ~ 23.

5 NPRM at " 21-22.

6 NPRM at ~ 23.

7 47 C.F.R. § 73.2080.

8 NPRM at , 24.
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programs. 9 As you are aware, the Department of Justice has
taken the position that outreach and recruitment efforts--such as
attending job fairs and minority professional association
meetings, and making vacancies known at schools with substantial
minority enrollments--are not generally subject to strict
scrutiny under Adarand,lO as long as non-minorities are well
represented in the applicant pool. Such recruitment efforts are
also generally permissible under Title VII. See 29 C.F.R. §
1608.3 (employers encouraged to take affirmative action to expand
applicant pools that have been artificially limited). However,
it should be noted that the use of race or gender as a factor in
making selection decisions, including for temporary positions or
summer internships, could be subject to challenge under both
Title VII and the Constitution. If such challenges were made,
any race-based or gender-based decisionmaking would have to be
justified under the prevailing legal standards.

The NPRM also solicits comment on whether the FCC should, for the
first time, adopt a uniform definition of the term "applicant."
The FCC historically allowed stations to choose how to define
"applicant," as long as they used the same definition
consistently.11 One concern about leaving the term "applicant ll
entirely undefined is that it gives stations the opportunity to
adopt a definition that may undermine enforcement of EEO
objectives generally. For example, would you intend that a
station could choose to define the term lIapplicantll to include
only those individuals whom it decided to interview for jobs?
This would obviously result in different applicant data than the
FCC's proposed definition of applicant, which would include all
individuals who apply and meet the stated minimum qualifications
for a position.

We hope that these comments are helpful. If we can be of further
assistance, please contact Sheila D. Duston, Acting Assistant
Legal Counsel for Coordination, at 202-663-4689.

Sincerely,

~51 t., ~Wl'~~~l·
Peggy R. Mastroianni
Associate Legal Counsel
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(1995) .

11

,NPRM at 1 34.

Adarand Constructors, Inc. v. Pena, 115 S. Ct. 2097

NPRM at 1 44.
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